§120.414

(a) State or imply that the Lender, or
any of its Borrowers, has or will re-
ceive preferential treatment from SBA,;

(b) Be false or misleading; or

(c) Make use of SBA’s seal.

MISCELLANEOUS PROVISIONS

§120.414 SBA access to Lender files.

A Lender must allow SBA’s author-
ized representatives, during normal
business hours, access to its files to re-
view, inspect and copy all records and
documents relating to SBA guaranteed
loans.

[61 FR 3235, Jan. 31, 1996. Redesignated at 64
FR 6509, Feb. 10, 1999]

§120.415 Suspension or revocation of
eligibility to participate.

SBA may suspend or revoke the eligi-
bility of a Lender to participate in the
7(a) program because of a violation of
SBA regulations, a breach of any
agreement with SBA, a change of cir-
cumstance resulting in the Lender’s in-
ability to meet operational require-
ments, or a failure to engage in pru-
dent lending practices. Proceedings for
such purposes will be conducted in ac-
cordance with the provisions of part 134
of this chapter. A suspension or revoca-
tion will not invalidate a guarantee
previously provided by SBA.

[61 FR 3235, Jan. 31, 1996. Redesignated at 64
FR 6509, Feb. 10, 1999]

PARTICIPATING LENDER FINANCINGS

SOURCE: Sections 120.420 through 120.428 ap-
pear at 64 FR 6507-6509, Feb. 10, 1999, unless
otherwise noted.

§120.420 Definitions.

(a) 7(a) Loans—All references to 7(a)
loans under this subpart include loans
made under section 7(a) of the Small
Business Act (15 U.S.C. 631 et seq.) and
loans made under section 502 of the
Small Business Investment Act (15
U.S.C. 661 et seq.), both of which may be
securitized under this subpart.

(b) Bank Regulatory Agencies—The
bank regulatory agencies are the Fed-
eral Deposit Insurance Corporation,
the Federal Reserve Board, the Office
of the Comptroller of the Currency, and
the Office of Thrift Supervision.
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() Benchmark Number—The max-
imum number of percentage points
that a securitizer’s Currency Rate can
decrease without triggering the PLP
suspension provision set forth in
§120.425. SBA will publish the Bench-
mark Number in the FEDERAL REG-
ISTER.

(d) Currency Rate—A securitizer’s
“Currency Rate” is the dollar balance
of its 7(a) guaranteed loans that are
less than 30 days past due divided by
the dollar balance of its portfolio of
7(a) guaranteed loans outstanding, as
calculated quarterly by SBA, excluding
loans approved in SBA’s current fiscal
year.

(e) Currency Rate Percentage—The re-
lationship between the securitizer’s
Currency Rate and the SBA 7(a) loan
portfolio Currency Rate as calculated
by dividing the securitizer’s Currency
Rate by the SBA 7(a) loan portfolio
Currency Rate.

(f) Good Standing—A Lender is in
‘‘good standing’ with SBA if it:

(1) Is in compliance with all applica-
ble:

(i) Laws and regulations;

(ii) Policies; and

(iii) Procedures;

(2) Is in good financial condition as
determined by SBA;

(3) Is not under investigation or in-
dictment for, or has not been convicted
of, or had a judgment entered against
it for a felony or fraud, or charges re-
lating to a breach of trust or violation
of a law or regulation protecting the
integrity of business transactions or
relationships; and

(4) Does not have any officer or em-
ployee who has been under investiga-
tion or indictment for, or has been con-
victed of, or had a judgment entered
against him for a felony or fraud, or
charges relating to a breach of trust or
violation of a law or regulation pro-
tecting the integrity of business trans-
actions or relationships unless, the
Securitization Committee has deter-
mined that good standing exists de-
spite the existence of such person.

(9) Initial Currency Rate—The Initial
Currency Rate (ICR) is the securitizer’s
benchmark Currency Rate. SBA will
calculate the securitizer’s ICR as of the
end of the calendar quarter imme-
diately prior to the first securitization
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completed after April 12, 1999. This cal-
culation will include all 7(a) loans
which are outstanding and were ap-
proved in any fiscal year prior to SBA’s
current fiscal year. Each quarter, SBA
will compare each securitizer’s Cur-
rency Rate to its ICR.

(h) Initial Currency Rate Percentage—
The Initial Currency Rate Percentage
(ICRP) measures the relationship be-
tween a securitizer’s Initial Currency
Rate and the SBA 7(a) loan portfolio
Currency Rate at the time of the first
securitization after April 12, 1999. The
ICRP is calculated by dividing the
securitizer’s Currency Rate by the SBA
7(a) loan portfolio Currency Rate. SBA
will calculate the securitizer’s ICRP as
of the end of the calendar quarter im-
mediately prior to the first
securitization completed after April 12,
1999.

(i) Loss Rate—A securitizer’'s ‘‘loss
rate,” as calculated by SBA, is the ag-
gregate principal amount of the
securitizer’s 7(a) loans determined un-
collectable by SBA for the most recent
10-year period, excluding SBA’s current
fiscal year activity, divided by the ag-
gregate original principal amount of
7(a) loans disbursed by the securitizer
during that period.

(J) Nondepository Institution—A ‘‘non-
depository institution” is a Small
Business Lending Company (‘“SBLC™)
regulated by SBA or a Business and In-
dustrial Development Company
(““BIDCOQO’’) or other nondepository in-
stitution participating in SBA’s 7(a)
program.

(k) Securitization—A ‘‘securitization”
is the pooling and sale of the
unguaranteed portion of SBA guaran-
teed loans to a trust, special purpose
vehicle, or other mechanism, and the
issuance of securities backed by those
loans to investors in either a private
placement or public offering.

§120.421 Which
securitize?

All SBA participating Lenders may
securitize subject to SBA’s approval.

Lenders may

§120.422 Are all securitizations sub-
ject to this subpart?

All securitizations are subject to this
subpart. Until additional regulations
are promulgated, SBA will consider

§120.425

securitizations involving multiple
Lenders on a case by case basis, using
the conditions in §120.425 as a starting
point. SBA will consider
securitizations by affiliates as single
Lender securitizations for purposes of
this subpart.

§120.423 Which 7(a) loans may a Lend-
er securitize?

A Lender may only securitize 7(a)
loans that will be fully disbursed with-
in 90 days of the securitization’s clos-
ing date. If the amount of a fully dis-
bursed loan increases after a
securitization settles, the Lender must
retain the increased amount.

§120.424 What are the basic conditions
a Lender must meet to securitize?

To securitize, a Lender must:

(a) Be in good standing as determined
by the Associate Administrator for Fi-
nancial Assistance (AA/FA);

(b) Use a securitization structure
which is satisfactory to SBA;

(c) Use documents acceptable to SBA,
including SBA’s model multi-party
agreement, as amended from time to
time;

(d) Obtain SBA’s written consent,
which it may withhold in its sole dis-
cretion, prior to executing a commit-
ment to securitize; and

(e) Cause the original notes to be
stored at the FTA, as defined Iin
§120.600, and other loan documents to
be stored with a party approved by
SBA.

§120.425 What are the minimum ele-
ments that SBA will require before
consenting to a securitization?

A securitizer must comply with the
following three conditions:

(a) Capital Requirement—All
securitizers must be considered to be
“well capitalized”” by their regulator.
SBA will consider a depository institu-
tion to be in compliance with this sec-
tion if it meets the definition of “‘well
capitalized” used by its bank regu-
lator. SBA’s capital requirement does
not change the requirements that
banks already meet. For nondepository
institutions, SBA, as the regulator,
will consider a non-depository institu-
tion to be ‘““‘well capitalized” if it main-
tains a minimum unencumbered paid
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